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Increased Emphasis on 

Working Place Exams 
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Final Rule Timeline 

• Original Effective Date of  

   May 23, 207 

• Published in Federal 

Register January 23, 2017 

• New Proposed Effective 

Date of July 24, 2017 
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New Effective Date 
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Important Distinctions Between 

Current Rule and New Rule 

Current Rule 

• Allows mine operators 

to perform the 

workplace 

examination anytime 

during the shift before 

corrective action is 

taken. 

 

New Rule 

• Requires an 

examination of each 

working place before 

miners begin work in 

that place. 
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Important Distinctions Between 

Current Rule and New Rule 

Current Rule 

• Contains no 

requirement for 

operators to notify 

miners of adverse 

working conditions. 

 

New Rule 

• Requires mine 

operators to notify 

miners of adverse 

working conditions 

in their working 

places. 
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Important Distinctions Between 

Current Rule and New Rule 

Current Rule 

• Does not address 

the contents of the 

examination record. 

New Rule 
• Requires the examination record to 

include: 

– The name of the person conducting the 

examination; 

– Date of the examination; 

– Location of all areas examined; 

– A description of each condition found 

that may adversely affect the safety or 

health of miners;  

– And, when necessary, be supplemented 

to include the date of corrective actions 

taken for adverse conditions. 
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Important Distinctions Between 

Current Rule and New Rule 

Current Rule 

• Requires mine 

operators to make the 

record of examinations 

available for review by 

the Secretary or his 

authorized 

representative. 

 

 

New Rule 

• Requires mine operators 

to make the examination 

record available for 

inspection by an 

authorized representative 

of the Secretary and 

miners’ representatives 

and provide a copy upon 

request. 
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56.18002(a) Enforcement 
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57.18002(a) Enforcement 
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Changes in Interpretation 

• Agency has sought to expand breadth and 

scope of the rule through interpretation 

rather than rulemaking 

• Various iterations and modifications as 

outlined in Program Policy Letters on 

56/57.18002(a) 
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What is a “working place”? 
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“. . . means any place in or 

about a mine where work is 

being performed.” 

“. . . any place in 

or about a mine 

where work is 

being 

performed.” 
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Three Program Policy Letters in 3 Years  

March 25, 2014 July 9, 2015 

July 22, 2015 
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Program Policy Letter No. P11-IV-01 

February 17, 2011 

Program Policy Letter No. P14-IV-01 

March 25, 2014 
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Program Policy Letter No. P15-IV-01 

July 9, 2015 and July 22, 2015 

This includes areas where work is 

performed on an infrequent basis, 

such as areas accessed primarily 

during periods of maintenance or 

clean-up. All such working places 

must be examined by a competent 

person at least once each shift. 
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New “Interpretations” in 

Proposed and Final Rule 
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Although the Final Rule does 

not change the definition of 

working place it now includes . .  
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– Roads traveled to and from a work area. 

– Does not include  

» Roads not directly involved in the mining 

process 

» Administrative office building 

» Parking lots 

» Lunchrooms 

» Toilet facilities 

» Inactive storage areas** 

 

Authorized representatives of 

the Secretary will continue to 

inspect these areas and 

issue enforcement actions 

when violations are found.  
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January 26, 2017 Stakeholder 

Meeting – Birmingham, AL 
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“. . . any place in 

or about a mine 

where work is 

being 

performed.” 
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Is that clear? 
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Travelways 

“ . . . means a passage, 

walk or way regularly 

used and designated for 

persons to go from one 

place to another.” 
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Aren’t “work” and “travel” the 

same? 
• 30 CFR §56/57.18002 Examination of working 

places 

– (a) A competent person designated by the operator shall 

examine each working place at least once each shift for 

conditions which may adversely affect safety or health.  

The operator shall promptly initiate appropriate action to 

correct such conditions. 

 

“ . . . a passage, walk or way regularly 

used and designated for persons to go 

from one place to another.” 
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• § 56.3130; 56.3131 (requiring ground control in “places 

where persons work or travel) 

• § 56/57.3200 (requiring hazardous ground conditions to 

be taken down before “other work or travel is 

permitted in the affected area.”) 

• § 56/57.3430 (stating that persons “shall not work or 

travel between machinery and the highwall, except that 

“[t]ravel is permitted when necessary for persons to 

dismount”) 

• § 56/57.16015 (prohibiting “work from or travel on 

the bridge of an overhead crane” unless certain 

precautions are taken) 
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What’s the practical effect? 
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February 2014 - Fatalgram 
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SOL v. CEMEX Construction 

Materials Atlantic, LLC 

• April 29, 2016 Decision 

• Administrative Law Judge David Barbour 

• 38 FMSHRC 827 
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Secretary’s Argument 

• 56.18002(a) applies if: 

– There is a reasonable expectation of work 

taking place; OR 

– There is a reasonable expectation of a miner 

engaging in activity where he exerts himself to 

perform some task, duty, function, or 

assignment as part of a greater phase or 

larger task 
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Operator’s Argument 

• In order to prove a violation the Secretary 

must establish that actual work and not 

mere travel by personnel was taking place 

on the elevators 

• Secretary failed to provide adequate 

notice of his change in interpretation 
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ALJ’s Decision 

• “The Secretary must show that on the shift when 

the inspection took place or on a specifically 

identified prior shift, a designated competent 

person did not conduct an examination of areas 

of a specific elevator where a work-related task 

involving the elevator’s car or landing doors was 

being performed, was assigned to be performed 

but not yet started, or where such a task could 

be expected to be performed.”  
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Work 

• Was being performed 

• Was assigned to be performed but not yet 

started 

• Could be expected to be performed 
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Travel is not Work 

• The pertinent question is how and why an 

elevator is used.  If it is used only to transport 

plant personnel, the court believes the elevator 

does not come within the standard.  

“The court fully agrees with Cemex 

that use of an elevator solely to move 

personnel from one level to another to 

get them to a working place does not 

in and of itself mandate and elevator’s 

examination.” 
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Violation of Due Process 

• MSHA’s lack of action in Dec. 2013, January 2014, and 

early March 2014 reflects either: 

– The agency’s lack of concern with elevator inspection; 

– Its uncertainty as to whether the standard applied to 

the elevators; 

– It’s conviction the standard did not apply  

– It’s determination that the operator’s reliance on the 

elevator contractor for maitenance provided adequate 

protection 

 

 

 

“Given the documented 

history of Secretarial non-

enforcement at the plant, 

the Secretary’s assertion 

that ‘MSHA simply expected 

the elevator car and 

surrounding landing area to 

fall under the exam 

umbrella’ rings hollow.” 

A far more likely scenario is that MSHA 

never gave a thought to the inspection 

of elevators under any standard until 

after the February 21, 2014, accident 

and then decided that section 

56.18002(a) could be stretched to fit 

the need.  
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SOL v. Ash Grove Cement 

Company 

• August 4, 2016 Decision 

• Administrative Law Judge Barbour 

• 38 FMSHRC 2151 
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Secretary’s Argument 

• Term “working places” applies to elevators 

because miners perform work on the 

elevator by moving equipment, supplies, 

and themselves throughout the floors of 

the buildings.  
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Operator’s Argument 

• Elevators not “working places” because 

work was not being done at the time of the 

MSHA inspection.   

• Clearly exempted because there was not 

work being done on or near the elevators 

at the time the citation was issued.   
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ALJ’s Decision 

• “As the court stated in Cemex, there is no 

duty to ‘examine all elevators simply 

because they are elevators.’” 

• The Secretary failed to meet its burden of 

proving specific elevators where work was 

performed.   

“However, even if the 

court held otherwise, it 

would still vacate the 

citation on due process 

grounds.”   
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SOL v. CEMEX Southeast, LLC 

• November 26, 2016 Decision 

• Administrative Law Judge Thomas McCarthy 

• 38 FMSHRC 2151 
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Secretary’s Argument 

• Broaden ALJ Barbour’s decision in Cemex 

Atlantic and categorically include elevators 

in the 56.18002(a) exam requirement, 

without time limitations.   

• Even if elevators are travelways rather 

than “working places,” they are still subject 

to working place examinations 
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Operator’s Argument 
• The elevators do not fall within the definition of working 

place, per se 

• The Secretary has failed to produce any evidence of 

work being performed 

• The Secretary’s proposed definition of working place is 

too broad 

• Expanding the working place examination requirement to 

include travelways is contrary to the regulatory language 

• Even if the Secretary could meet his burden of proving a 

“working place,” MSHA failed to provide adequate notice 

of its change in interpretation 
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ALJ’s Decision 
• “. . . although elevators may fall within the sope 

of 56.18002 under some circumstances, the 

Secretary failed to establish such circumstances 

exist in this case.” 

• The Secretary’s request to define an elevator as 

a “working place” under all circumstances is 

unreasonable and unpersuasive.  

• “Regulatory history and agency guidance does 

not suggest that 56.18002 is intended to cover 

elevators or . . . Travelways.”   

 

“Contrary to the Secretary’s 

proposed definition of ‘work,’ which 

is so broad that it encompasses 

travel . . . the regulations clearly 

treat work and travel as separate 

concepts and distinguish 

between places where people 

work and places where they 

travel.” 
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• § 56.3130; 56.3131 (requiring ground control in “places 

where persons work or travel) 

• § 56/57.3200 (requiring hazardous ground conditions to 

be taken down before “other work or travel is 

permitted in the affected area.”) 

• § 56/57.3430 (stating that persons “shall not work or 

travel between machinery and the highwall, except that 

“[t]ravel is permitted when necessary for persons to 

dismount”) 

• § 56/57.16015 (prohibiting “work from or travel on 

the bridge of an overhead crane” unless certain 

precautions are taken) 
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Coal vs. M/NM Exam 

Requirements 

“By contrast, in the underground coal 

mining context, the Secretary has 

promulgated a detailed pre-shift 

examination standard that specifically 

includes “roadways, travelways, and 

track haulageways where persons are 

scheduled . . . To work or travel during 

the oncoming shift.” 
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Why does this matter? 

• Transparency 

– Regulated community deserves to know what 

is required 

• Consistency 

– Regulatory community deserves to be treated 

fairly and uniformly 
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Questions? 


